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INTERIM ORDER

At a session of said Court held in the courtroom, City of Lansing, Michigan,
onthe (& dayof \_{-1&. 2007.
N
N\
Present: Honorablé James R. Giddings
Circuit Court Judge

This Court finds that it is in the public interest to enter this Interim Order without

further litigation as the most appropriate means of resolving the allegations raised by



Plaintiffs in their Motion to Require Defendant to Appear and Show Cause and the Court’s
Order to Show Cause dated January 19, 2007. This Order also modifies a Consent Judgment
previously entered between the Parties and executed by the Court on December 22, 2004
(Original Consent Judgment). Therefore, the terms of this Order supplement those in the
Original Consent Judgment, and to the extent that any provisions of this Order are
inconsistent with those in the Original Consent Judgment, the terms of this Order shall
control.

NOW, THEREFORE, before taking any testimony, without any admission of fact or
law by any party, and without adjudication or trial of any issue of fact or law, it is hereby
ORDERED, ADJUDGED AND DECREED that the Original Consent Judgment is modified
as follows:

III. STATEMENT OF PURPOSE

Paragraph A. 3. of this section is replaced by the following language:

install Enhanced Wastewater Treatment as defined in Section IX, Paragraphs

A.1.and B. 1.

IV. DEFINITIONS

The following sentence is added to Section IV, Paragraph L.:

“Effective Date of this Interim Order” means the date that the Court enters this

Interim Order;

Section IV. Paragraph M. is replaced by the following language:

“Enhanced Wastewater Treatment” means the treatment of Agricultural Waste as

provided in Paragraphs A. 1. or B. 1. of Section IX.



The following Paragraph GG. is added:

“EarthMentor Treatment System” means the system to which Section IX, Paragraph
B. 1. refers, commercially known as the EarthMentor® Natural Nutrient Reclamation and
Treatment System. This term also includes any other treatment system that will produce the
degree of Agricultural Waste treatment equivalent to that accomplished by the EarthMentor®
Natural Nutrient Reclamation and Treatment System, as demonstrated by Defendant and
agreed by MDEQ.

The following Paragraph HH is added:

“Average Cow,” is a unit of measurement equivalent to the numbér of animals
expected to produce an averagev of approximately 16.6 gallons of manure per day (gpd) over
a period of a calendar month. The number of Average Cows at the Dairy Operations is
calculated by utilizing the following formula:

1. Add the (# of lactating cows x 17.7 gpd) + (# of dry cows x 13.6 gpd) + (# of
heifers x 7.0 gpd) to calculate the gallons of manure produced per day;

2. Divide the gallons of manure produced per day by 16.6 gpd;
3. Perform steps 1 and 2 for each day of the calendar month;

4. Add the daily totals from step 2 for each day of the calendar month to obtain a
monthly total; and

5. Divide the monthly total from step 4 by the number of days in the calendar month
to calculate the Average Cows.

A calculation of the Average Cows present at the Dairy Operations shall exclude the
number of animals producing an amount of manure equivalent to the manure voluntarily
transported to an Off-site Treatment Facility (i.e., any transportation that is not imposed as a

sanction under Section IX, Subsection C.), in an amount not to exceed 266.5 Average Cows.



The following Paragraph II is added:

"Off-site Treatment Facility” means a landfill, wastewater treatment plant,
composting facility, EarthMentor Treatment System, or other waste treatment facility located
on property separate from the Dairy Operations that possesses a license, permit, or other
governmental approval (e.g., a letter from the Chief of the Water Bureau) allowing the
facility to treat and/or dispose of Agricultural Waste and which is allowed to receive
Agricultural Waste produced by Defendant’s Dairy Operations. If the Off-site Treatment
Facility is located in a state other than Michigan, then Defendant shall provide the MDEQ
with a written statement from the appropriate agency within that state’s government
documenting that the state does not object to Agricultural Waste from the Dairy Operations
being accepted by that Off-site Treatment Facility. Written statements of no objection shall
be provided to the MDEQ prior to the transportation of any Agricultural Waste to an out-of-

state Off-site Treatment Facility.

VIL PERMITTING REQUIREMENTS

Paragraph C. is replaced by the following language:

In the event any specific provisions in this Consent Judgment are in conflict with any
specific provisions in any applicable NPDES permit, the provisions of this Consent

Judgment, so long as it is in effect, shall control.



VIII. COMPLIANCE ACTIVITIES RELATED TO THE
LAND APPLICATION OF LIQUID AGRICULTURAL WASTE

Paragraph F. is replaced by the following language:

By 1 pm on the Friday prior to any week in which Defendant expects to land apply
Agricultural Waste, Defendant shall notify MDEQ by facsimile of its intent to do so. By 8
am on each week day on which Defendant plans to land apply Agricultural Waste, Defendant
shall provide MDEQ with a list by facsimile identifying the fields and subfields where land
application is expected to occur that day and the proposed application rates in gallons (for
liquids) or tons (for solids) per acre. Where Defendant expects to land apply Agricultural
Waste on a weekend, Defendant shall provide such a list to MDEQ by facsimile by 1 pm on
the previous Friday identifying the fields and subfields where land application is expected to
occur during the weekend and the proposed application rates in gallons (for liquids) or tons
(for solids) per acre. The notices and lists required by this paragraph shall be submitted to
the WB Jackson District Office.

Paragraph G. is replaced by the following language:

Defendant shall not land apply any Agricultural Waste generated after the Effective

Date of this Interim Order unless it has received Enhanced Wastewater Treatment.

Paragraph [ is replaced by the following language:

Open pits used as waste storage structures shall at all times maintain a minimum 12
inches of freeboard along with additional capacity to contain all precipitation from a 25-
year/24-hour storm that would be directed to the structure. Within 45 days of the Effective

Date of this Judgment, Defendant shall install fixed markers on all waste storage structures or



devices to reflect both the 12 inch freeboard and 25-year/24-hour storm volumes to the extent
not already installed at these levels on the Effective Date of this Order. All subsequent
installations of storage structures or devices shall be marked in a similar manner. Defendant
shall not be in violation of this paragraph if a precipitation event causes the waste to rise
above the required level, provided that Defendant restores the freeboard and storm capacity
to the required level during the next five consecutive days, weather and field conditions
permitting. Defendant shall verbally notify the WB Jackson District Supervisor within 12
hours of the detection of any waste level exceeding the required freeboard. The provisions of
this paragraph in no way prohibit the MDEQ from exercising any right it may have to
demand immediate corrective action or any other remedies to which the MDEQ is entitled
should Defendant’s storage structures pose an imminent threat to human health or the

environment.

The following sentence is added to the end of Paragraph M.:

Defendant agrees to revise the Storm Water Pollution Prevention Plans (SWPPPs) for
the Dairy Operations within 30 \days of the Effective Date of this Order and in addition,
agrees to revise the SWPPPs every 6 months after the Effective Date of this Order until the
EarthMentor Treatment Systems are installed at both Dairy Operations and all earth
disturbances associated with the construction are permanently stabilized, to the extent
SWPPP revisions are necessary to address changing circumstances.

Paragraph N. of the Original Consent J udement is removed from the Judgment.




The following new Subsection N. is added to the end of Section VIII:

N. Best Management Practices.

1. Defendant shall, at a minimum, in addition to any conditions set forth
within this Judgment, comply with the land application requirements set forth in the
MDEQ General National Pollutant Discharge Elimination System (NPDES) Permit
for Large CAFOs, Number MIG019000 (attached as Appendix A) at Part . A. 4.b.7)
until MDEQ issues an NPDES permit for Vreba-Hoff Dairy I and Vreba-Hoff Dairy
II. Where any specific provisions of Permit Number MIG019000 conflict with any
specific provisions of this Judgment, the terms of this Judgment shall control.

Current total phosphorus data for fields and subfields identified within Defendant’s
most recently revised Comprehensive Nutrient Management Plan shall be submitted
to the MDEQ within 30 days of the Effective Date of this Order along with a revised

spreading plan for the 2007 growing season.

2. Practices Applicable to Liquid Agricultural Wastes Stored at the

Dairies as of the Effective Date of this Interim Order. Any liquid Agricultural Waste

that is land applied pursuant to Section IX, Paragraph B. 5. shall be irrigated on
growing crops, which includes seeded fields, through a center pivot irrigation system
or shall be land applied by another method complying with the CNMP. Defendant
shall employ a 125-foot wide setback or a vegetated buffer of at least 40 feet from
waters of the state, and shall not exceed a daily application rate of 8,000 gallons per
acre. This waste shall not be land applied on soil that exceeds 75% of Available

Water Capacity as described in Appendix B. This waste shall be incorporated into



the soil by the end of the working day or shall be irrigated on growing crops, which
includes seeded fields. For purposes of this paragraph, the crop growing season ends

on November 15, 2007.

3. Practices Applicable to Sand Bedding. Notwithstanding any other

provision of this Judgment, Defendant may land apply the sand bedding used in the
barns prior to the installation of the sand separation devices pursuant to Section IX,
Paragraph B. 3. Prior to land application, Defendant shall dewater this waste on the
compost pads at Vreba-Hoff Dairy I and Vreba-Hoff Dairy II. Defendant shall
employ a 125-foot wide setback or a vegetated buffer of at least 40 feet from waters
of the state, and shall not exceed an application rate of 34 tons per acre. This waste

shall be incorporated into the soil by the end of the working day.

4. Practices Applicable to Liquid Agricultural Wastes Produced after the

Effective Date of this Interim Order. Liquid Agricultural Waste produced after the

Effective Date of this Interim Order shall be irrigated on growing crops, which
includes seeded fields, through a center pivot irrigation system or shall be land
applied using an alternative bmethod that MDEQ determines is equivalent in
application rate and uniformity of soil coverage. Defendant shall employ a 100-foot
wide setback or a vegetated buffer of at least 35 feet from waters of the state, and
shall not exceed an application rate equivalent to one-half inch per day and two
inches per seven days. This waste shall not be land applied on soil that exceeds 75%
of Available Water Capacity as described in Appendix B. For the purposes of this

paragraph, the crop growing season begins on May 1 and ends on November 15.



IX. WASTEWATER TREATMENT CONSTRUCTION AND IMPLEMENTATION

Section IX is replaced by the following language:

A. Enhanced Wastewater Treatment with the Press Treatment System

1. The term “Enhanced Wastewater Treatment,” as used in Section IX,
Subsection A., means (1) the treatment of all liquid manure from the freestall housing
area, holding area, and parlor platform in the Press Treatment System, which consists
of a press, clarifier, and thickener, (2) the composting of solids from the Press
Treatment System, bedded pack manure, and waste feed, (3) aeration of liquid
Production Area Waste, including liquids from the Press Treatment System, wash
water from equipment, laundry and milk houses, and runoff contaminated with Silage
Leachate, feed, or manure; and/or (4) transferring Agricultural Waste to an Off-site
Treatment Facility.

2. Pursuant to the Original Consent Judgment, Defendant installed
Enhanced Wastewater Treatment at Vreba-Hoff Dairy I and Vreba-Hoff Dairy II that
incorporated the treatment techniques described in (1) through (3) of Section IX,
Paragraph A. 1. To initiate these treatment techniques, Defendant submitted and
MDEQ approved a work plan for Enhanced Wastewater Treatment that incorporated
the Press Treatment System. As of the Effective Date of this Interim Order, this work
plan is terminated.

3. Until the EarthMentor Treatment System starts operation at Vreba-
Hoff Dairy I, Defendant shall treat all Agricultural Waste produced by Vreba-Hoff

Dairy I after the Effective Date of this Interim Order by Enhanced Wastewater



Treatment as defined in Paragraph A. 1. of Section IX. During that time period,
Defendant shall monthly treat in the Press Treatment System all liquid manure
produced during that calendar month by the freestall housing areas, holding areas, and
parlor platforms at Vreba-Hoff Dairy I. Notwithstanding the foregoing sentence, if
the Enhanced Wastewater Treatment System is unable to treat all of the liquid manure
produced in a calendar month because of a malfunction of the system, then the
Defendant may have on hand no more than seven days of untreated manure from
these sources at the end of the month, but shall treat this remaining manure by the 15™
of the next month. Defendant shall keep daily logs of the amount of liquid manure
processed by the Press Treatment System, as measured by the flow meter at the inlet
to the system. Until the EarthMentor Treatment System starts operation at Vreba-
Hoff Dairy II, the Agricultural Waste produced by Vreba-Hoff Dairy II shall either be
treated by Enhanced Wastewater Treatment as defined in Paragraph A. 1. of Section

IX at Vreba-Hoff Dairy I or stored in preparation for treatment by the EarthMentor

Treatment Systems.

4. Defendant has constructed an agitation tank at Vreba-Hoff Dairy I for
the purpose of agitating manure prior to treatment in the Press Treatment System.
Defendant represents that the agitation tank is sized to promote adequate blending of
manure and has the capacity to hold a minimum of 1.5 days of manure produced by
Vreba-Hoff Dairy I. Defendant shall use the agitation tank or a device with

equivalent effectiveness to agitate the manure as long as the Press Treatment System

is in operation.
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5. Defendant shall employ an operator for the Press Treatment System
until such time as another treatment system replaces the Press Treatment System.
This employee shall possess wastewater certifications in at least one of the following
areas on the effective date of this Interim Order: land surface disposal, chemical
clarification, air flotation, and concentrated animal feeding operations. This
employee shall obtain the remaining certifications in the aforementioned areas as
soon as practical.

6. As of the Effective Date of this Interim Order and until the Press
Treatment System is replaced by an EarthMentor Treatment System, Defendant shall
keep on hand the following replacement parts: shower pump; DAF feed pump; press
pump; DAF solids pump; chemical pump; and cone bearing. Defendant has placed an
order with the manufacturer for a spare screw shaft and screen cage assembly and
shall keep these spare parts on hand once manufacturing is finished. Once a spare
part is used in the system, Defendant shall obtain a replacement for the spare parts
inventory within a reasonable period. Defendant shall keep a log showing the dates
on which spare parts from the inventory were used in the system and then replaced in

the inventory by replacement parts.

7. During the first eight full calendar weeks after the Effective Date of
this Interim Order (the “Baseline Period”), Defendant shall collect and analyze at
least 24 samples (including at least three samples during each week on three separate
days) for concentrations of total phosphorus and total suspended solids in the final
effluent of the Press Treatment System. These samples shall be collected following at

least four hours of operation in which the Press Treatment System has processed
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manure at a rate at least equal to the waste production rate of the animals on site.
Samples shall be collected between 8 am and 5 pm on Monday through Friday,
holidays excluded, while the Press Treatment System is operating under normal
conditions and at a rate at least equal to the waste production rate of the animals on
site. Defendant shall notify MDEQ at least two hours prior to sampling and, if
requested by an MDEQ official on-site at the time of sampling, shall provide MDEQ
with the opportunity to split the samples. These sample analyses shall be reported to
MDEQ within 14 days after the close of the Baseline Period.

8. Starting during the first full calendar month after the Baseline Period
and continuing for as long as the Press Treatment System is operated, Defendant shall
collect and analyze at least four samples per month (including at least one sample
during each full week of the month) for concentrations of total phosphorus and total
suspended solids in the final effluent of the Press Treatment System. The sample
analyses for each month shall be reported to MDEQ by the fifteenth of the next
month. For two full calendar months following the Baseline Period, the monthly
average concentrations of total phosphorus and total suspended solids in the final
effluent of the Press Treatment System shall not exceed 135% of the average
concentrations in the samples collected and analyzed during the Baseline Period.
After these two calendar months, the monthly average concentrations of total
phosphorus and total suspended solids in the final effluent of the Press Treatment
System shall not exceed 120% of the average concentrations in the samples collected

and analyzed during the Baseline Period.
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